(%) | State of Utah

. GODVERNDR'S OFFICE OF PLANNING AND ETDGET
MO'I’m Reganree Developroent Cmntdinating Catomittee

Natalie Cochanin
Siate Planning Coordmaior
aaee L. Dyimans 11€ Rtata Capitol Building
g c_Llﬂl.a-ll- Salt Lakn City, Dk B4114
(601) 538-1027
. P (501} 538-1547 November 2, 2000
Jobn A, Hage
Exsenitive Dinseioy

WillieR. Taylor, Director

Office of Environmental Policy and Compliance
1849 C Street, NW

MS-2340

Washington, DC 20240

SUBJECT:  Nationd Environmental Policy Act Revised Implementing Procedures
State Identification Number: UT000911-070

Dear Mr. Taylor:

The Resource Development Coordinating Committee (RDCC), representing the State of Utah, has
reviewed this proposad. Comments from State agencies are as follows:

Division of Wildlife Resour ces

In generd, the Divison finds some useful improvements contained within the proposed
procedures. However, by the substantialy increased workload which could have the effect of
undermining and suppressing sate-led fish and wildlife management activities when NEPA is
invoked. These problems could be as prohibitive to ideal environmentd restoration, and
possibly contrary to the fundamenta intent of NEPA (to provide a Nationa environmental
charter). More specific commentary will identify precise problems which we foresee, isolated
by subheadings.

Defining the Proposa

The proposed rules need clarification in their application to federd aid programs and state
projects or proposas. It isessentid that in the gpplication of the NEPA review process
agencies cdearly identify and understand the “ proposa” before them. The “proposa” may often
be much smdler in scope than some may initidly believe. The Council on Environmental Qudity
(CEQ) identifiesa” proposd” as one exigting “at that stage in the development of an action when
an agency subject to the Act has agod and is actively preparing to make a decison on one or
more dternative means of accomplishing that god and the effects can be meaningfully

evauated.” (40 CFR 1508.23). This definition may be useful when considering a proposed
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project that offers meaningful dternatives. For ingtance, one can meaningfully determine whether
land may be established and managed as awildlife or fisheries project, or, perhaps a recregtion
areathat offersawide range of uses. The decison and dternatives available will be different
when decisons on maintenance of an established project are made.

In many instances, an gpplication for federd aid isfor continued habitat or project maintenance
activities. The property involved may well have been in existence and established well before
the gpplication, and often without the preparation of an environmental document, because the
project or property was established prior to the enactment of NEPA. There may be a
temptation later in the project management to apply NEPA to the project, not the maintenance
activity. DWR suggeststhat is not appropriate. Firdt, there should not be aretroactive
gpplication of the environmenta law review to a previoudy established project. Second, in dl
likelihood, even though NEPA did not apply to that decision, it routindy has been made with full
public input and discusson. State Fish and Wildlife Agencies do not act in avacuum. Any
project is normaly established with full knowledge of the citizenry and with knowledge thet
subsequent long-term management must be applied and be consigtent with the objectives and
gods of the project. Today, perhaps 50 or more years later, the “proposal” before the federa
agency should be continued habitat management. The decison to establish the project should
not and cannot be reviewed through a subsequent grant application process. Only the
maintenance isto be reviewed. Therefore, the proposed rules should clarify the distinction
between applying NEPA to new proposals or projects versus continued and recurring

mai ntenance designed and necessary to achieve the purposes and gods of the property or
project involved. Previous property development and establishment decisions of a State should
not be revisited through maintenance grant gpplications.

Along with, and in support of this theme, common law provides that decisions should not be
revisited under NEPA unless the action condtitutes a substantial change. The integrity of
previous decisons must be maintained.

Section 1.4.C. Consderation of Externdly Initiated Proposals

The language implies that the U.S. Fish and Wildlife Service (Service) mugt “encourage’
gpplicants to incorporate environmenta considerations into their planning processes as well as
provide the U.S. Department of the Interior (Department) with necessary information to meet its
own environmenta responshilities. Of course, “encourage’ is avague term. One could ask
what are the consequences if environmenta congderations are not included into state planning
processes, especidly if the state has no state NEPA-like law? In addition, what are the
consequences of failing to provide the Service or Department information that will dlow the
federd agency to meet its own respongbilities?
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This language ignores the fact that state processes routinely incorporate environmental
consderations into their decisons and include consderation of scientific analyss and information
in the decison-making. Thislanguage should be removed from the proposal asit is an affront to
gates and implies they must be “encouraged” to consder environmental impacts.

Section 2.3.A (4) Discretionary Authority to Require Environmenta Documents

This provison authorizes decison-makers to require an Environmental Assessment (EA) when
“extraordinary circumstances’ exigt, even if the categorica exclusons and exceptions do not
requireit.

Thisauthority is so vague it meritsremova. As an dternative and conggtent with the detall in the
categorica exclusons and exceptions, the “extraordinary circumstances’ which would require
the development of an EA should & least be detailed. Otherwise, this provison may be invoked
anytime a decison-maker is uncomfortable or arbitrarily believes the development of an
environmenta document is agood thing to do.

Section 2.3.D Natice of Intent

This provison, hidden in the voluminous provisons, would require that aNotice of Intent (NOI)
be published for EAs. The proposa cites 1508.22 asits authority. However, this proposed
NOI requirement isincons stent with the provisions of 40 CFR 1506.6 and 1508.22 (CEQ
Regs.). Section 1508.22 requires a NOI only for an Environmenta Impact Statement (EIS).

A NOI procedure for EAs would add an additiona 90 to 120 days to any decision of the
agency and is not required by therules. If such achangeis proposed, it should be proposed as
amodification of the CEQ Regs., not the Department’ s application of NEPA rules. Therefore,
we request that the NOI requirement for EAs be removed.

Chapter 2: Appendix 2. Exceptions

Section2.1, 2.2, 2.7, 2.8 and 2.9. Use of Modifier “Material”

The current exception regarding effects on public hedth or safety gppliesto “sgnificant” effects.
The proposd, 2.1, seeksto replace “sgnificant” to “materid.” Theterm “sgnificant” isformaly
defined in the CEQ regulations and should not be changed or removed from the exceptions.

Proposed exceptions 2.2, 2.7, 2.8, and 2.9 should be modified to require that there be not only
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a“dggnificant” adverse effect, but that the exception not gpply if an gpprova to engagein the
activity affecting the resource has been gpproved by the gppropriate federa agency. Itis
seldom that any land disturbance activity will not cause some adverse effect, based on
someone' s concern. For instance, a habitat maintenance activity will normaly determine the
types of plant communities or faunathat will perast. Not al personswill agree with the habitat
decision and argue that there will be “adverse” effects.

In addition, the exceptions should not apply to actions that are permitted through appropriate
lega processes and should be modified to provide so. Thisincludes actions that may affect
unique geographic characteristics as historic or cultural resources, wetlands, floodplains, and
threatened and endangered resources. The law, in most cases, provides processes where
projects affecting the resources may be authorized with the commitment of appropriate
mitigation, habitat conservation, etc. Those permit or approva processes are subject to NEPA
and Section 7 of the Endangered Species Act and should not trigger an EA under agrant
gpplication process for federad ad.

Proposed 2.14 and 2.15. Noxious Weeds and Invasive Species

Invasive plants and noxious weeds present various problems nationwide. There may be no
agreement between the federd government and states of the extent of the problem or even the
definition. The Executive Order addressing them does not clearly define them.

For instance, any definition should ensure that planting common agriculturd crops for wildlife
food plotsis not eiminated or requires the preparation of an EA. Also, “non-native’ species
could arguably include commonly hunted species or species socked and fished in a sate.

The threet of, or contribution to, such an occurrence should not, in and of itsdlf, require the
preparation of an EA. The mere conduct of restoration activities, such as prescribed burning, or
protection measures for the resource, including firebreak maintenance, can encourage invasive
species or noxious weed development. However, property management can address the issue.
Also, wildfire occurrence will creete problems regarding invasive species. Therefore, various
well-intended and routine property management activities may “ contribute’ to invasve species.
If there is a need to address the issue, any exception should only apply if the activity is
inconsstent with a state plan or it has not been addressed by the state applicant for the activity
involved.

Chapter 8. Categoricd Excdlusions

The proposa indicates that this chapter is not subject to comment. The categorical exclusions
gpparently were commented on about three years ago. Due to questions that have arisen during
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this present review of NEPA application, the exclusons for the federa ad programs should
once more be opened for comment. The increased attention recently given to the categorica
exclusion process, and the exclusions themselves, provided the opportunity for this agency to
focus on them and develop proposed, and needed, changes.

In summary, the proposed rules should be revised to alow states to continue to utilize federd aid
funds without the addition of tasks and procedures that will only serve to provide additiona
documentation and procedures. The existing procedures and NEPA compliance processis
adequate. If there are concerns about assuring compliance with process and law, the record can
be adequately developed without increasing the obligations on the states by modifying the
gpplication and NEPA compliance process or increasing the number of EAs. The use of
categorica exclusons to reduce unnecessary paperwork and review isasound process. It
should continue to be encouraged, rather than tinkered with, as the proposed rules would do.
Documentation of compliance is necessary, and perhaps the reviewing federal agency should
devote more attention to thisarea. That documentation, however, should not consst of the
development of an EA which, under the current rules, would not be required.

Governor’s Office of Planning and Budget
In the proposed rule, on 52212, the language in #1.2D seems overly-broad:

"D. To condder and give important weight to environmenta factors, dong with other
essential considerations, in developing proposals and making decisonsin order to
achieve a proper baance between the development and utilization of naturd, culturd,
and human resources and the protection and enhancement of environmentd qudity;”

This appears to give the agency license of unusud latitude. There don't appear to be many limits
here, and the full scope of authority isunclear. Criteria should be established to alow for amore
Quantitative evauation.

In section 1.4(A)(1), the language States.

"In the management of the naturd, cultura, and human resources under its jurisdiction,
the Department must congder and baance awide range of economic, environmenta,

and socid objectives a the locd, regiond, nationd, and internationd levels, not al of

which are quantifiable in comparable terms.”

The phrase™...not dl of which are quantifiable in comparable terms..." lacks enough specificity to
render auseful meaning. Clearly, unless aregulatory postion is "quantifigble in comparable
terms’, that is -able to be defined and articulated so as to set a standard, aregulated entity can
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too easily mis-interpret it. Concern exists that the above phrase may grant the Department of
Interior some ability to promulgate a later decison under it's guise.

In that same context, the next sentence of the paragraph dates.

"In consdering and baancing these objectives, Departmenta plans, proposas, and
decisons often require recognition of complements and resolutions of conflicts among
interrdated uses of these naturd, culturd, and human resources within technologicd,
budgetary, and lega condraints.”

Note that the word "complement”, in its Sngular version, denotes meanings like "finishing” or
"completing”. But that word doesn't have a"plurd™ use, according to a current un-abridged
dictionary. Even without the phrase "of complements and", the reader isunsure. Thisusageis
too vague.

In Section-2.1, paragraph (C) authorizes Department Bureaus to:

" ... revise or amend program regulations, requirements, or directives to insure that
private or non-Federd applicants are informed of any environmenta information
required ...".

This seems overly "open-ended”. Are "program regulations, requirements, or directives' only
those promulgated interndly within the department, or could they include others promulgated
through the Federal Register and codified in the C.F.R.? Would bureaus have discretion to
insure that some applicants are "more” informed than other applicants?

The Committee appreciates the opportunity to review this proposa. Please direct any other written
questions regarding this correspondence to the Utah State Clearinghouse at the above address or cal
Carolyn Wright at (801) 538-1535 or John Harja at (801) 538-1559.

Sincerdly,

Natdie Gochnour
State Planning Coordinator
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